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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
File No. 1:06-CR-32
V.
HON. ROBERT HOLMES BELL
LAKENTO BRIAN SMITH,

Defendant.

OPINION

This matter came before the Court on Defendant L akento Brian Smith's oral motion
and written memorandum of law challenging the procedure by which the jury pool for this
casewascompiled. Defendant questionswhether thejury selection process produced aresult
that violates Defendant's Sixth Amendment right to ajury of hispeersby underrepresentation
of racial minority populations within the pool.

A defendant is entitled to a petit jury selected from a fair cross-section of the
community. Durenv. Missouri, 439 U.S. 357, 359 (1979) (citing Taylor v. Louisiana, 419
U.S. 522, 527 (1975)). One need not be a member of the excluded class in order to have
standing to raiseafair cross-section challenge. 1d. at 359 n. 1. Inorder to establish aprima
facie violation of the Sixth A mendment fair cross-section requirement defendant must show

(1) that the group alleged to be excluded is a "distinctive" group in the

community; (2) that the representation of this group in venires from which
juries are selected is not fair and reasonable in relation to the number of such
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persons in the community; and (3) that this underrepresentation is due to
systematic exclusion of the group in the jury-selection process.

Ford v. Seabold, 841 F.2d 677, 681 (6th Cir. 1988) (quoting Duren, 439 U.S. at 364).

This Court held an evidentiary hearing on Defendant's jury challenge on June 27,
2006. The government offered the testimony of Diane Hopkins, Jury Administrator for the
United States District Court for the Western District of Michigan. This was the only
evidenceoffered at the hearing. The Court makesthe following factual findings based upon
Ms. Hopkins' uncontradicted testimony.

Thisdistrict hasaJury Selection Plan (the"Plan™) that has been approved by the Sixth
Circuit Judicial Council as complying withthelaw. The Plan providesthat juror nameswill
be randomly selected from a list comprised of registered voters and those with Michigan
driverslicensesor identification cards. The Plan encompasses 22 countiesin the Division 1
jury pool, the pool from which jurors are selected for trials held in Grand Rapids. Thejury
venire for Defendant's trial was selected in conformity with the Plan.

The general population data from the 2000 census reveals that theracial distribution
for the total population 18 years and older in Division 1 is 90.4% white, 4.9% black or
African American alone, 0.7% American Indianand AlaskaNativealone, 1.0 % Asian alone,
0% Native Hawaiian and Other Pacific I Slander alone, 1.8% some other race alone, and 1.2%
two or moreraces. The qualified jurorsin the jury wheel were 90.23% white, 2.35% Black
or African American, 0.71% American Indian or AlaskaNative, 0.55% Asian, 0.05% Native

Hawaiian/Pacific Islander, 0.64% Other, 0.74% Multi-Racial, and 4.74% unknown. With
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respect to the panel of 52 individuals who appeared for jury selection in this case, the
statistics offered by the Jury Administrator reveal that 92.31% were white, 3.85 % were
black, 1.92% were other and 1.92% were unknown.

The government contends that Defendant has not met any one of the three elements
of hisprima facie case of violation of the Sixth Amendment fair cross-section requirement.

With respect to the first element, Defendant contendsthat the distinctive group that
is underrepresented in the jury venire is the group of racial minorities." The government
contends that non-whites do not constitute a distinctive group in the community.

The Sixth Circuit has recognized that the following test is generally used in
determining whether a particular group is adistinctive group under the Sixth Amendment:
(1) that the group isdefined and limited by somefactor (i.e., that thegroup has
a definite composition such as by race or sex); (2) that a common thread or
basic similarity in attitude, ideas, or experience runsthrough the group; and (3)
that thereisacommunity of interest among members of the group such that the
group's interests cannot be adequately represented if the group is excluded

from the jury selection process.
Ford, 841 F.2d at 681-82.

Although a group defined by what it is not, i.e.,, non-white, does not have the

commonality of attitudes, ideas or experiencesthat may be shared by asingle race or culture,

'Defendant is African American. The percentage of African Americans on the panel
was 3.85%, while the percentage of African Americansin the relevant population is 4.9%.
These figures are so close as to be statistically insignificant. Perhapsin recognition of this
fact, Defendant has chosen to focus on the total non-white or minority representationin the
pool, rather than the African American representation.

3
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they may share somecommonalityintheir experiencesasracial minorities. Without deciding
the issue, the Court will assume, for purposes of this motion, that racial minorities are a
distinctive group for purposes of the primafaciecase. SeeFord, 841 F.2d at 688 (assuming,
for purposes of equal protection claim, that "non-whites" are arecognizable, distinct class).

The second element of the prima facie case requires a showing that therepresentation
of thisgroup in venires from which juries are selected is not fair and reasonable in relation
to the number of such persons in the community.

The censusdatarevealsthat the non-white only population in therelevant community
1$9.6%. Accordingto Defendant, the minority representation in the pool was approximately
4% resulting in an over 50% underrepresentation. Defendant contends this
underrepresentation isconstitutionally substantial, and made even moresoif it isaconsistent
underrepresentation.

Asapreliminary matter, the Court does not agree with the numbers Defendant relies
on. Defendant's contention that the minority representation in the pool was 4% appears to
be based upon his visual observation of the jury panel. This visual observation is not
supported by the evidence presented. The uncontradicted evidence revealed that 5.77% of
the panel members categorized themselves as non-white, and an additional 1.92% was
unnknown. Thus, between 5.77% and 7.69% were non-white, not 4% as claimed by

Defendant.
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Second, thereisno requirement that theracial composition of thejury precisely mirror
theracia composition of the relevant population. The Supreme Court emphasizedin Taylor
v. Louisiana, 419 U.S. 522 (1975), that while petit juries must be drawn from asourcefairly
representative of the community "weimpose no requirement that petit juries actually chosen
must mirror the community and reflect the various distinctive groups in the population.
Defendants are not entitled to ajury of any particular composition...." Id.at 538. In Duren
the Court found that a39% disparity between the percentage of womeninthe community and
the percentage of women in the jury venires was not representative of the community and
was not "fair and reasonable.” 439 U.S. at 365-66. In Ford the Sixth Circuit declined to rule
on whether adisparity of 21.7% between the percentage of women in the community and the
percentage of womenin thejury venireswas"fair and reasonable" because it concluded that
women were not systematically excluded during the selection process. 841 F.2d at 684.
However, in evaluating the defendant's equal protection claim, the Court held that a’5% non-
white jury pool inacommunity with atotal population of 9% non-whites, giving an absolute
difference of 4%, was insubstantial. 1d. at 688.

In this case the absolute difference between racial minorities in the population and
racial minorities in the jury venire was between 1.91% and 3.83%. The difference is
insubstantial and is not sufficient to show that the representation of racial minoritiesin the
venire from which the jury was selected in this case was not fair and reasonable in relation

to the percentage of racial minorities in the relevant community. The Court concludes that
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Defendant hasfailed to meet hisburdenwith respect to the second element of hisprimafacie
case.

With respect to thethird element of hisprimafacie case, Defendant has suggested that
there is a consistent underrepresentation of minorities in jury panels. Defendant has
presented no evidence to support this suggestion, but suggests that it is the duty of the
government to document the actual minority participation in all cases brought before this
Court so that it can be determined whether or not thereis asystematic exclusion of minorities
in the jury selection process.

Although the Jury Administrator doesnot document the racial composition of the jury
venires in each trial, she does keep a historical record of the racial composition of the
qgualified jurors in the jury wheel from which the jury venires are drawn. In the current
Division 1 qualified jury wheel, 5.04% are minorities and 4.74% are unknown. See JS-12
Report for Division 1, attached hereto. Based upon the number of individuals who do not
identify their race, it is impossible for the Court to say with any certainty whether the
percentage of racial minorities in the jury wheel is below the 9.6% population of racial
minoritiesin the relevant community. The Court can say with certainty, however, that the
underrepresentation in the qualified jury wheel, if any, is not constitutionally significant.

In addition, this Court has undertaken two jury composition studies in the last 20
years, one by Judge Gibson in 1988 and one by Judge Enslen in 2000. These studies

confirmed that although there is some statistical underrepresentation of African Americans



Case 1:06-cr-00032-RHB  Document 62  Filed 06/29/2006 Page 7 of 7

inour jury venires, this underrepresentation is not due to the systematic exclusion of African
Americansinthejury selection process. Defendant has presented no evidence to suggest that
changing the relevant group from African Americansto racia minoritieswould change the
conclusion that thereisno systematic exclusion of non-whites. ThisDistrict's Plan drawsnot
only from the voter registration list, as required by statute, 28 U.S.C. § 1863(b)(2), but also
drawsfrom lists of those with Michigan driverslicenses or identification cardsin an attempt
to ensure that juries are selected from afair cross-section of the community. The Plan has
been reviewed and approved not only by Judge Gibson of thiscourtin Bracy, but also by the
Sixth Circuit Judicial Council. Defendant has not presented any evidence that would suggest
that there have been such significant changesin the community that the sourcesfrom which
this Court draws its jury list are no longer relevant or valid.

Defendant did not present sufficient evidence to support his contention that the juror
selection process discriminated against racial minorities. Accordingly, his motion
challenging the jury selection process will be denied.

An order consistent with this opinion will be entered.

Date: June 29, 2006 /s/ Robert Holmes Bell
ROBERT HOLMESBELL
CHIEF UNITED STATES DISTRICT JUDGE
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®JS-12 DISTRICT = . I
(Rev. 3/04) Western District of Michigan
REPORT ON DIVISION If Master Wheel is Maintained for v
OPERATION OF THE JURY SELECTION PLAN* Grand Raplds/01 District at Large, Check Here
COMPLETED PURSUANT TO 28 U.5.C. 8 1863(a) DISTRICT NUMBER DATE COMPLETED
0646 3/21/2006

PART I GENERAL INFORMATION:
1. This master jury wheel was last filled

9/21/2005 |

3. Source of Names Was

2. The number of names then placed in the wheel was

| ; : 16,092 |
4. Supplied by:

L
L1

a) Voter registration
b) List of actual voters

¢) Other (specify) Voter Req Lists/Drivers Lic lists . . e
5. No. of jury divisions established in district by Jury Selection Plan ...........ovinnnmuiuansine e | 4 |
PART II SAMPLING OF RETURNED QUESTIONNAIRES: .
A. (1) Date of drawing from master wheel l 9/28/2005 l (2) No.- of names drawn | 8,009J
(3) Dates on which initial mailing completed | 10£7/2005 ] (4) No. of forms mailed | : 8,009 |
B. (5) Date of sampling from returned forms l 3/16/2006 |
(6) Compteted and returned | 6,109 |
Number of qualification forms thus far: (7) Returned undeliverable by P.O. | 475 |
(8) Not yet returned | 1425 |
(9) Analysis of sample of completed and returned questionnaire forms: : :
Total no. of forms in sample | : 6,109 l
Race % Sex t Total Percent
Male Y% Female % Unknown Y% in Sample of Sample
White 2,295 86.12 2,712 85.88 181 63.29 5,188 84.92
Black or African American 48 1.80 80 2.53 3 1.05 131 2.14
American Indian or Alaska Native 16 0.60 20 0.63 1 0.35 37 0.61
Asian 19 0.71 28 0.89 6 2.10 53 0.87
Native Hawaiian/Pacific Istander 1 0.04 2 0.06 0 3 0.05
Other 24 0.90 14 0.44 2 0.70 40 0.65
Multi-Racial 18 0.68 31 0.98 1 0.35 50 0.82
Unknown 244 9.16 271 8.58 92 3217 607 9,94
Total (by column) 2665 100% 3158 100% 286 100% 6,109 100%
Ethnicity @ Sex & Total Percent
Male % Female Y% Unknown % in Sampie of Sampie
Hispanic or Latino 55 2.06 69 2.18 2 0.70 126 2.06
Non-Hispanic or Non-Latino 1,567 58.80 1,980 62.70 29 10.14 3,576 58.54
Unknown 1043 38.14 1109 35.12 255 89.16 2,407 38.40
Total (by column) 2665 100% 3158 100% 286 100% 6,109 100%
PART 11T SAMPLING OF QUALIFIED JURY WHEEL:
(If this part is reported because of a change in rules, attach an explanation of changes.)
(1) Date sample was taken 3/21/2006 I 2) Number of names in wheel L 4,215 |
(3) Analysis of sample: Total no. of names in sample I 4,215 I
Race _@' Sex G Total Percent
Male %, Female % Unknown % in Sample of Sample
White 1,679 91.35 2,003 89.66 121 84.62 3,803 90.23
Black or African American 33 1.80 63 2.82 3 2.10 99 2.35
American Indian or Alaska Native S 0.49 17 0.76 4 2.80 30 0.71
Asian 8 0.44 15 0.67 0 23 0.55
Native Hawaiian/Pacific Istander 1 0.0 1 0.04 0 2 0.05
Other 15 0.82 12 0.54 0 27 0.64
Multi-Racial 12 0.65 18 0.81 1 0.70 31 C.74
Unknown 81 4.41 105 4.70 14 9.78 200 4.74
Total {by column) 1838 100% 2234 100% 143 100% 4,215 100%
Ethnicily$ Sex « Total Percent
Male % Female Y% Unknown % in Sample of Sample
Hispanic or Latino 29 1.58 51 2.28 0.70 81 1.92
Non-Hispanic or Non-Latino 1,152 62.68 1,466 65.62 18 12.59 2,636 62.54
Unknown 657 35.75 717 32.09 124 86.71 1,498 35.54
Total (by column) 1838 100% 2234 100% 143 100% 4,215 100%
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PART IV STATISTICAL COMPARISON OF JURY WHEEL SAMPLE AGAINST CITIZEN POPULATION DATA, AGE 18 OR
OVER, BY RACIAL, ETHNIC, AND SEX CLASSIFICATIONS

Percent this class is
found in citizen
This table reflects Number in Percent population of the:
( ¢/ ) persons returning questionnaires, or Wheel of { ) district
( ) persons qualified as jurors Sample Sample ( ) jury division
TOTAL . .o i i e 6109 100% 100.00
WHRILE o v e et e e 5,188 84.92 90.40
Black or African American ............... 131 214 4.90
American Indian or Alaska Native .. ........ 37 0.61 0.07
ASIAN vttt e 53 0.87 1.00
Native Hawaiian or Pacific Islander ....... .. 3 0.05 0.00
OhEE + v v et e e tea e 40 0.65 1.80
E Multi-Racial .....ooovn i 50 0.82 1.20
UnKnown . .....oiirinnonrniaeiriannnns 607 9.94 0.63
Other racial or ethnic class
(if specified by Court)
HispanicorLatino ....... ... vnniinen 126 2.06 4.00
E Non-Hispanic or Non-Latino . ............. 3,576 58.54 96.00
B UNKROWR v ee v 2,407 39.40
Male .. e 2,665 43.62 49.10
E Female . ....ouiiveiinininnnnneeeeanvns 3,158 51.69 50.90
Unknown . ......oiiiiiiii i 286 468

Prepared by: Wjﬁ?
For the Court -~ = ~——

Ronald C. Weston, Clerk, United States District Court
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Date: 03/16/06
Time: 10:47 am

Page 1 of 1

Category Male % Female %  Unknown % Total %
RACE
Black: 48  0.79% 80 1.31% 3 0.05% 131 2.14%
White: 2,295 37.57% 2712  44.39% 181 2.96% 5188 84.92%
American Indian: 16 0.26% 20 0.33% 1 0.02% 37 0.61%
Native Hawaiian/Pac Is.: 1 0.02% 2 0.03% 0 0.00% 3 0.05%
Asian: 19 0.31% 28 0.46% 6 0.10% 53 0.87%
Multi-Race: 18  0.29% 31 0.51% 1 0.02% 5 0.82%
Other: 24 0.39% 14 0.23% 2 0.03% 40 0.65%
Unknown: 244 | 3.99% 271 4.44% 92 1.51% 607 9.94%
Total 2665 43.62% 3158 51.69% 286 4.68% 6109
ETHNICITY
Hispanic: 55  0.90% 69 1.13% 2 0.03% 126 2.06%
Non-Hispanic: 1567 25.65% 1980 32.41% 29 0.47% 3576 58.54%
Unknown: 1043 17.07% 1109 18.15% 255 4.17% 2407 39.40%
Total: 2665 43.62% 3158 51.6%% 286 4.68% 6109
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Time: 2:30 pm
Category Male % Female %  Unknown % Total %
RACE
Black: 33 0.78% 63 1.49% 3 0.07% 99  2.35%
White: 1,679 39.83% 2003  47.52% 121 2.87% 3803 90.23%
American Indian: 9 0.21% 17 0.40% 0 0.00% 26 0.62%
Native Hawaiian/Pac Is.: 1 0.02% 1 0.02% 0 0.00% 2  0.05%
Asian: 8 0.19% 15 0.36% 4 0.09% 27  0.64%
Muiti-Race: 12 0.28% 18 0.43% 1 0.02% 31 0.74%
Other: 15 0.36% 12 0.28% 0 0.00% 27 0.64%
Unknown: 81 1.92% 105 2.49% 14 0.33% 200 4.74%
Total 1838 43.61% 2234 53.00% 143 3.39% 4215
ETHNICITY
Hispanic: 29 0.69% 51 1.21% 1 0.02% 81 1.92%
Non-Hispanic: 1152 27.33% 1466 34.78% 18 0.43% 2636 62.54%
Unknown: 657 15.59% 717 17.01% 124 2.94% 1498 35.54%
Total: 1838 43.61% 2234 53.00% 143 3.39% 4215



